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Nadi ne F. Eilbert appeals fromthe bankruptcy court’s! order

di sal | owi ng her clained exenption in an annuity. W affirm

'Russell J. Hill, Chief Judge, United States Bankruptcy
Court for the Southern District of |owa.
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| . BACKGROUND

The debtor, Nadine F. Eilbert, is a seventy-seven-year-old w dow
On July 16, 1994, her husband, Raynond E. Eilbert, was involved in an
aut onobi |l e accident with appellee David Pelican. Raynond Eil bert was
killed and Pelican sustained severe injuries. As a result of his
injuries, Pelican sued Raynond Eil bert's estate and t he debtor on August
26, 1994.°?

Raynond' s estate was val ued at $1, 163, 154. 13, including $1, 051, 981
of jointly held property which passed outside of his probate estate.?

In the fall of 1994, the debtor began to |iquidate nmuch of her
property. Anticipating the entry of a | arge judgnent against her, she
sought to transformher prinmarily non-exenpt assets into exenpt property
in the event she filed bankruptcy. Accordingly, on Cctober 27, 1994,
the debtor used the |iquidated proceeds to purchase a single prem um
Pi nnacl e Variable Annuity Contract in the anount of $450, 000.

On Novenber 30, 1995, the jury returned a verdict for

2 The debtor was sued because she and her husband were joint
owners of the car Raynond Eil bert was driving.

3 According to the report and inventory, Raynond Eil bert
owned $562, 065 of property jointly with his daughters and
$489,916 jointly with his wife. The debtor’s property consi sted
mai nly of bank account bal ances, farm machinery and tools and
Crops.



Pelican in the anount of $662,502.06.% The state court subsequently
entered a judgnent agai nst the debtor and her deceased husband’'s estate.
On Decenber 4, 1995, the debtor filed her Chapter 7 petition. On
Schedul e C, the debtor clained as exenpt her interest in the annuity
payrments and corpus under |lowa Code § 627.6(8)(e). Pelican and the
Chapter 7 trustee, Anita L. Shodeen, objected to the debtor’s clained
obj ection.?®

The bankruptcy court held an evidentiary hearing and subsequently
entered an order sustaining the objections. The court held that the
debtor’s interest in the annuity paynents and corpus was nhot exenpt,
since the paynents were not nmade “on account of” the debtor’s age. The
court also deternined that the debtor had not purchased the annuity with

the intent to hinder, delay or defraud creditors.® The debtor appeal ed.

*Wth pre-petition interest, Pelican’ s judgnment now stands
at nearly $700, 000.

*Pelican al so objected to the exenption of other property,
but only the annuity is the subject of this appeal.

" The facts show that Debtor intended to engage in
| egitimate pre-bankruptcy planning. She intended to invest in an
exenpt annuity. The fact is that she failed in her |awful
intentions. View ng her conduct in retrospect does not transform
her intent into fraud.” In re Eilbert, No. 95-3707-CH, slip op.
at 9 (Bankr. S.D. lowa Mar. 25, 1997). The appell ees do not
chal I enge this finding.




1. THE ANNU TY

The debtor purchased her single prem um Pinnacle Variable Annuity
Contract for $450,000 on Cctober 27, 1994. Under the terns of the
annuity, the debtor receives nonthly paynents at a ten percent annua
return for the duration of her life, with the balance to be divided at
her death between her daughter and one of her sons.

Pursuant to her directive, the debtor began receiving
di sbursenments on January 1, 1995. 1In 1995, she received a total of
$46,641 in nonthly payments. The annuity averaged a sixteen percent
rate of return inits first year and, notw thstanding the nonthly
paynents, was val ued at $480,820 at the petition date.

The debtor enjoyed al nost unfettered discretion in tailoring the
terns of the annuity. The enrollnment formfor the annuity contains a
box in which the applicant is asked to provide a retirenent age “in
years.” The retirenent age is the age at which disbursenents begin. In
this case, the debtor left the box bl ank and i nstead wote a date--
January 1, 1995--in the margin. The retirenent age may be changed at
any tinme before distribution. Furthernore, the debtor can withdraw the

entire corpus at any tinme, subject to contractual penalties ranging from

seven to two percent during the first six years.’

"Penalties for early withdrawal s are assessed agai nst
principal in the follow ng anounts: Seven percent in the first
year, six percent in the second year, five percent in the third
year, four percent in the fourth year, three percent in the fifth
year, two percent in the sixth year, and no penalty thereafter.
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I11. DI SCUSSI ON

In this appeal, the debtor seeks to exenpt both the corpus® and
payments received under an annuity contract pursuant to |owa Code §
627.6(8)(e).° This statute provides an exenption for a debtor’s
interest in “[a] paynent or a portion of a paynent under a pension
annuity, or simlar plan or contract on account of illness, disability,
death, age or length of service. . . .” lowa Code § 627.6(8)(e). The

debtor argues that her annuity paynents are exenpt because they are “on
account of” her age.

The exenptibility of annuities under lowa Code § 627.6(8)(e) is an
ill-defined area of |aw of conparatively recent origin. Over the past

decade, courts have struggled to supply neaning to

8 There is sone debate regarding a debtor’s entitlenent to
exenpt corpus under lowa law. In Huebner v. Farners State Bank
(In re Huebner), 986 F.2d 1222 (8th Cr. 1993), the debtor sought
to exenpt the entire corpus of an annuity from which he had
recei ved no di sbursenments. The Eighth Crcuit disallowed the
debtor’ s exenption, stating that 1owa Code 8 627.6(8)(e) provides
exenptions only for paynents: “In 8 627.6(8)(e), the Iowa
Legislature has limted its exenption to ‘rights in” an annuity
paynment. Unlike other states . . . lowa has no statute granting
an exenption for all or any part of the undistributed corpus of
an annuity contract.” |d. at 1224. \While we recogni ze the
controversy regardi ng corpus, our resolution of the current
appeal renders this issue noot.

Under 11 U.S.C. § 522(b), a debtor may utilize either the
federal exenptions listed in 8§ 522(d) or the applicable state
exenptions, unless the state has opted out of the federal schene.
| owa has opted out of the federal schene. See |owa Code §
627.10. Therefore, the debtor’s entitlenent to an exenption in
this case turns on Iowa | aw



the i npreci se phraseol ogy of this provision. The Bankruptcy Court for
the Northern District of lowa first addressed the issue in |In re
Glbert, 74 B.R 1 (Bankr. N.D. lowa 1985).1

Inln re Glbert, the debtors purchased an i nredi ate annuity

policy and sought to exenpt paynents which comenced only one nonth
after the purchase date. Defining the issue as “whether the annuity
payments are ‘on account of . . . age,’” the court identified two
possi bl e constructions for the statutory | anguage:

The vague “on account of” |anguage of Section 627.6(9)(e) could

be construed in two possible ways. One construction would hol d
the words “on account of” virtually synonynbus with “triggered

by.” Under such a construction an annuity would be exenpt if
paynments were conmenced because the debtor obtained a specified
age. . . . Another possible interpretation of the words “on

account of” is to construe them as neani ng “based on.”
1d. at 2.
Citing casel aw endorsing the liberal construction of exenption statutes,
the court adopted the “based upon” analysis and allowed the debtors
exenpti on.

Inln re MCabe, 74 B.R 119 (Bankr. N.D. lowa 1986), the court

was again called upon to construe lowa Code § 627.6(9)(e). In lInre
McCabe, the debtors sought to exenpt paynents from an annuity which
contai ned no express provision conditioning paynent on age, but which

cal cul ated paynents based upon the age of the

0 “[Tlhis Court faces a matter of first inpression regarding
the interpretation of subparagraph (9)(e).” Inre Glbert, 74
BR at 2. Ilowa Code 8§ 627.6(9)(e) is the predecessor to the
current exenption statute.




annuitants. Citing Inre Glbert, the court noted the nultiple

interpretations of the statutory |anguage. “[T]he |anguage ‘on account

of ' is capable of several interpretations. . . . [T]he phrase could be
construed to nean ‘triggered by, or could be construed to nean ‘ based
upon’'. . . . Any of those definitions are reasonable and are | ogica
neani ngs for the phrase ‘on account of.’” MGCabe, 74 B.R at 120.
Following G lbert, the court construed the statute in favor of the

debtors and all owed their exenption.!

Finally, in In re Huebner, 141 B.R 405 (N.D. lowa 1992), aff'd,

986 F.2d 1222 (8th Cir. 1993), the court expressly rejected the Glbert
line of cases and adopted an alternative interpretation. “[T]his court
respectfully disagrees with the reasoning of G lbert and the cases
following Glbert. This court finds that ‘on account of’ is nore

appropriately interpreted to nean ‘triggered by. Huebner, 141 B.R at
4009.

I n Huebner, the debtor purchased two annuity policies ten years
before filing bankruptcy. At the tinme of filing, the debtor was sixty-

four-years-old and intended to begin receiving paynents when he reached

retirenent age. Notwi thstanding the

"See also Production Credit Ass’n v. Lilienthal (Matter of
Lilienthal, 72 B.R 277, 299 (S.D. lowa 1987) (affirmng
bankruptcy court’s decision that annuity paynents whi ch comenced
during debtor’s retirenment years satisfied the “on account of
age” requirenent, even though the paynents were not triggered by

age) .




debtor’s subjective intent to begin receiving paynents at age sixty-
five, the court held that the annuities were not exenpt since they were
not “triggered by” the debtor’'s age. “Debtor’s right to paynent

is not triggered by any specific event.” 1d. |In reaching its decision
the court noted that the debtor--not the terns of the annuity contract--
deternined the tinme of disbursement.

On appeal, the Eighth Circuit affirnmed the district court.
“Huebner’s present right to receive annuity paynents does not depend
upon his having reached age sixty-five, nor upon the occurrence of any
of the other triggering events enunerated in

§ 627.6(8)(e).” Ln re Huebner, 986 F.2d 1222, 1225 (8th Gr. 1993)

(enphasi s added). Furthernore, the court noted that Huebner’'s annuity
failed to conport with the statutory franmework because the debtor

mai nt ai ned “unfettered discretion” to control the tining of

di sbursenents. “Huebner’s access to and conplete control over the
timng of annuity paynents nmean that any paynents received under the
contracts would not be ‘on account of’ his age.” |1d.

We do not think that the Eighth Crcuit’'s use of the word
“triggering” was nmeant to resolve the statutory constructi on debate.
The court nmade no reference to the two lines of cases and used the word
“triggering” in reference to all of the events listed in the statute,

not just as a definition of the phrase “on



account of.” Rather, the court focused on a factual inquiry into the
anmount of control the debtor exercised over the initial acquisition of
the contract, the anpunt and timng of the paynents, and the right to
exerci se control over the corpus.

The Eight Circuit’s opinion in Huebner requires a two-tiered
anal ysis. First, the bankruptcy court nust deternine if the clained
exenpt asset belongs to the class of exenpt investnents enunerated in
lowa Code § 627.6(8)(e). Ilowa Code § 627.6(8)(e) exenpts paynents

“under a pension, annuity, or simlar plan or contract. | owa
Code § 627.6(8)(e) (enphasis added). Second, if the asset is of the
sort contenplated by lowa's exenption statute, then the bankruptcy court
nmust deternine whether the paynments are received “on account of ill ness,

disability, death, age or length of service. . . .” lowa Code §

627.6(8) (e) (enphasis added).

A. Simlar Plan or Contract??
Under lowa Code & 627.6(8)(e), paynents are exenpt only if they
are received pursuant to a “pension, annuity, or simlar plan or
contract. . . .” lowa Code § 627.6(8)(e) (enphasis added). The debtor

argues that she satisfies the statutory contingency since her asset is

in the formof an annuity.

2This anal ysis applies to payments on account of age or
| ength of service and not necessarily to those made on account of
illness, disability or death.



However, “annuity” is a purely generic termwhich refers to the nethod
of paynent and not to the underlying nature of the asset.

Det ermi ni ng whet her an asset satisfies the “simlar plan or
contract” language is a peculiarly factual inquiry. W nention a nunber
of factors to be considered, but none are necessarily dispositive nor is
it a mtter of counting the factors on either side. As we nentioned, it

is a factual inquiry depending on the particular paynents at issue.

1. Contributions Over Tine

lowa Code 8§ 627.6(8)(e) is primarily designed to protect those
payments which serve as wage substitutes after retirenent. Accordingly,
the statute targets paynents received under pensions, annuities, or
“simlar” plans or contracts--paynents which are the result of periodic
payrol | deductions or self-directed contributions. lowa's exenption
statute clearly contenplates an on-goi ng course of investnent and
contribution over tine. Therefore, the longer the period of
participation by the debtor, the nore likely the investnment falls within
the anbit of lowa Code § 627.6(8)(e). As a corollary, the period
bet ween investnent and di stribution nust be of sufficient duration to
convince a court that the debtor’s participationis the result of a
| ong-standing retirenent strategy, not nerely a recent change in the

nature of the asset.
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Under this test, the debtor’'s |unp-sum accelerated investnent is
suspect. In the instant case, the debtor purchased her annuity policy
outright, with one lunp paynent, when she was al ready seventy-four-
years-old. Furthernore, the debtor began draw ng upon her investnent

| ess than two nonths after the purchase date.

2. Contributions By Ghers

lowa Code 8§ 627.6(8)(e) contenplates not nerely nultiple
contributions, but also nultiple contributors. Investnents which are
purchased in isolation, outside the context of workplace contributions,
are less likely to qualify as exenpt under |owa Code § 627.6(8)(e).
Therefore, a court may exanine the partici pant base to deternine whether
a particular investnment satisfies lowa's exenption statute.

In this case, the debtor did not acquire her asset as a nenber of
an enpl oyee pool or in conjunction with enployer contributions. She

purchased an investnent to which she al one contri buted.

3. Return On | nvest nent

Courts may also ook to the debtor’s return when deci di ng whet her
a particular investnent satisfies lowa Code 8§ 627.6(8)(e). For exanple,

an investnent which returns only the

11



debtor’s initial contribution with earned interest or income--no nore
and no less--is nore likely to be a non-exenpt investnent. By contrast,
i nvestnents whi ch conpute paynents based on the participant’s estinmated
life span, but which term nate upon the participant’s death or the
actual life span, nore closely resenble the exenpt investnents
enunerated in lowa Code 8 627.6(8)(e).

In this case, the terns of the debtor’s annuity entitle her to
recover only her initial investnent plus interest at a rate of ten
percent. The debtor cannot enjoy a windfall if she outlives her life

expectancy, nor will she be penalized if she dies prematurely.

4. Control Over Annuity

Finally, a court should exanm ne the anount of control which the
debtor exercises over the clained exenpt asset. |If, for exanple, the
i nvestnent inposes limtations on the debtor’'s right to withdrawal, then
the asset is nore likely to fall within the anbit of |Iowa Code §
627.6(8)(e). However, if the debtor has conplete discretion to wthdraw
the entire corpus, then the contract resenbl es a non-exenpt investnent.

In this case, the terns of the debtor’s annuity were entirely
self-directed. The debtor designated the date of disbursenent and she

enj oyed unfettered discretion to |iquidate
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the corpus at any tinme, subject only to contractual penalties assessed
against principal. A contractual or tax penalty is not necessarily a

[imtation on wthdrawal .

B. On Account of Age

Once the bankruptcy court has nmade a finding that the clai ned
exenpt asset falls within the category of investnents enunerated in |owa
Code § 627.6(8)(e), the court nust then deci de whether paynents received
pursuant to the investnent are in accordance with specific statutory
contingencies. To be exenpt, paynents nust be “on account of ill ness,
disability, death, age or length of service. . . .” lowa Code §
627.6(8) (e) (enphasis added).

The Eighth Circuit’s opinion in Huebner suggests that only those
annui ti es which contain express contractual |anguage conditioning
payrment on the attai nnment of a specific age will satisfy the “on account

of” requirenent: “Huebner could have invested his savings in retirenent
annuities that prevented himfromw thdrawi ng funds prior to his
reaching retirenment age. .” Huebner, 986 F.2d at 1225.

In this case, the debtor’'s annuity contract contains no | anguage
condi ti oning paynent on the annuitant’'s age. Under the terms of
enrol Il ment, the annuitant was free to begin receiving disbursenents at

any age. Furthernore, the debtor’'s annuity
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payments were not received on account of age, but on a date she
specified herself. According to her own el ection, the debtor began
receiving paynents on January 1, 1995. |In other words, the debtor did
not begin to receive paynents once she attained a specific age (e.g.

seventy-five), but only on a specific date--January 1, 1995.1

' V. CONCLUSI ON

Under the Eighth Crcuit’s analysis in Huebner and the factors we
have set out, the debtor’s annuity fails to satisfy Iowa Code §
627.6(8)(e). The debtor’s annuity does not fall within the category of
exenptible investnents enunerated in |lowa Code § 627.6(8)(e).
Furthernore, the debtor’s annuity payments were not payable “on account

of” age. Therefore, we conclude that the debtor’s annuity paynents are
not exenpt. Accordingly, the decision of the bankruptcy court is
AFFI RVED
A true copy.
Attest:

CLERK, U.S. BANKRUPTCY APPELLATE PANEL FOR THE
El GHTH CI RCUI T.

BStrictly speaking, the paynents which the debtor receives
are not on account of her age or even the date, but on account of
her investnent in the annuity See In re Gagne, 166 B.R 362
(Bankr. D. M nn. 1993) (holding that paynents were not on account
of age when they were received under an annuity purchased with
proceeds frominsurance policies).
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